
over who lost the RO&P calculation, and a blank is provided

to fill in a termination fee. However, Owners typically refuse

to include a termination fee. The absence of any termination

fee poses a significant risk to the Contractor if the Owner

terminates without cause.

Claims

The 2007 edition was unclear as to the types of matters

subject to a Claim. The 2017 version specifies the circum-

stances in which a Contractor may submit a Claim in the fol-

lowing sections:

• §2.5 (Owner’s right to carry out work);

• §3.7.4 (concealed conditions);

• §7.3.5 (adjustment of Contract Time for Construction

Change Directive);

• §8.3.2 (certain delays);

• §9.5.2 (withholding payment); and

• §10.2.5 (damage, injury, or loss due to parties not under

Contractor’s control).

The Owner does not need to file a Claim in order to assert

liquidated damages (see §15.1.1). Claims asserted after the

correction of Work period do not require a decision by the

Initial Decision Maker (IDM) (see §15.1.3.2).

Under the 2017 edition, the Architect is still the default

IDM. The IDM’s Decision is a condition precedent to media-

tion, arbitration, or litigation (unless 30 days expire without

receiving the IDM’s Decision). A201™–2017, §15.2.1. The

time to demand mediation after the IDM’s decision is

reduced from 60 to 30 days. See A201™–2007, §§15.2.6,

15.2.6.1. Under revised §15.2.6.1, if a party fails to demand

mediation within 30 days after receipt of the Decision, then

mediation and the ability to challenge the Decision are

waived. Under revised §15.3.3, after the IDM’s Decision and

mediation, either party may demand that the other file its

claim in either arbitration or litigation; if they do not do so

within 60 days, both parties waive their rights to binding dis-

pute resolution (i.e., arbitration or litigation) with respect to

the Decision.

These new timing rules underscore the parties’ need to be

vigilant if they want to maintain their right to challenge a

Decision.

Conclusion

With changes in technology and instant access to infor-

mation, the construction industry is evolving faster than the

AIA forms. Parties and their counsel should keep in mind

that AIA forms can be, and usually are, modified. Our next

article will discuss key changes in the Owner-Architect

agreements (A101,A102, andA103; B101, B102, B103, and

B104) and the scope of service agreements (B201, B203,

B205, B207, and B210). The third article will discuss the

Insurance Exhibit, which is to be used in conjunction with

many of the standard form agreements, and the Sustainable

Project Exhibit (E204™–2017).

MIDCOURSE CORRECTIONS

Options to Purchase in Leases:
When Do Payments of Rent Convert

to Payments of the Price?

Roger Bernhardt

Petrolink, Inc. v Lantel Enters.

After a tenant has exercised an option to purchase that

was included in its lease, is it required to continue making

the rent payments required by its old lease, or does it instead

owe the contract payments of the new price that are now (or

will be) required under the option, especially when the new

purchase price is in dispute and may require (time-

consuming) litigation to be resolved? Petrolink, Inc. v Lantel

Enters. (2018) 21 CA5th 375 demonstrates that that issue

can be somewhat tricky.

In Petrolink (reported at p 77), a 10-year lease of vacant

land had been executed in December 1998. That lease con-

tained nine options to renew; more importantly, the lease

also contained an option for the tenant (ultimately Petrolink,

as assignee) to purchase the property any time after 10 years

for the fair market value of the property.

In August 2011, Petrolink exercised its purchase option,

but it and the lessor disagreed as to the value of the property

($1.6m vs $320k). The trial court—utilizing an independent

appraiser—determined, four years later (in September

2015), that its value was $889,854. Petrolink was willing to

pay that amount, but wanted a credit for the rent payments it

had made from the time it had sought to exercise its option

until the date of the judicial decision—about $400,000. The

trial court held that Petrolink had properly exercised its

option, but denied Petrolink any such credit for its rent pay-

ments, and Petrolink thereupon appealed.

The court of appeal held that Petrolink was entitled to a

credit for the rents it had paid, but that this was only half of

the story—because Lantel (landlord, optionor, and vendor)

was “entitled to some amount of compensation to account

for the fact that it did not have use of the purchase funds”

until the entry of judgment. 21 CA5th at 388. The nearly

$890,000 price to be paid to Lantel in 2018, after judgment,

would be worth considerably less than if that amount had it

been paid in 2011, when the option was exercised. Thus, for

the court of appeal, the trial judge had made two mistakes:

• Failing to give Petrolink credit for the rent it had contin-

ued to pay after it had exercised its option; and
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