
building text within each contract. AIA E204™–2017, the

Sustainable Projects Exhibit, has been developed to replace

the Sustainable Projects documents included in the A201

family of AIA Contract Documents.

E204™–2017 has been developed for use on a wide vari-

ety of sustainable projects, including those in which the Sus-

tainable Objectives include obtaining a Sustainability Certi-

fication, such as LEED™ (Leadership in Energy and

Environmental Design), or those in which the Sustainable

Objective is based on incorporation of performance-based

sustainable design or construction elements. E204™–2017

addresses the responsibilities of the parties. It also addresses

risks unique to such projects, including product substitution,

delayed or failed certification, and consequential damages. It

is not a stand-alone document, but is intended to be attached

to an existing contract on a project that includes a Sustain-

able Objective.

As discussed above, A201™–2007 §11.1 and Exhibit A

§A.3.2 require the Contractor to maintain liability insurance.

Several insurance companies now offer insurance for build-

ers and design professionals that includes “green” liability

coverage, which includes “wrongful acts” while providing

green building services or sustainable design and consulting

services. Notably, however, A201™–2017, Exhibit A, and

E204™–2017 do not require the contractor to maintain

“green” liability coverage.

Conclusion

ExhibitA includes greater specificity regarding what cov-

erages and limits are required, perils that must be insured

against, exclusions that are prohibited, and who must pro-

cure and how long they must maintain coverages. However,

some coverages may be impossible or impractical to obtain.

Nevertheless, Exhibit A prompts the parties to consider and

discuss risks early, and the best way to manage, transfer, or

insure those risks.

MIDCOURSE CORRECTIONS

Taxpaying Adverse Possessors

Roger Bernhardt

McLear-Gary v Scott

In McLear-Gary v Scott (2018) 25 CA5th 145, Deborah

McLear-Gary (Deborah) claimed a right-of-way easement

over two adjacent parcels owned by Scott and Brandon

(respectively) that apparently separated her parcel from a

creek. Deborah filed her action in 2012, but since Scott had

constructed in 2006 a locked gate that had blocked Debo-

rah’s right-of-way since then, he naturally contended that

any right-of-way Deborah once might have had was extin-

guished by the adverse possession arising from his locked

gate. Brandon, whose parcel lay between Scott’s and Debo-

rah’s parcels, was brought into the action in 2012 and joined

in Scott’s claim that Deborah’s easement had been extin-

guished by Scott’s gate.

The trial court held that Deborah had lost her easement by

adverse possession, a conclusion that the court of appeal

held was incorrect. (More facts are contained in the case

summary at p 121.)

The problem with Brandon’s claim of adverse possession

was that the property taxes on his parcel had not been previ-

ously paid when due and had been allowed to be delinquent

for the past five years, only being brought current by a lump-

sum payment in 2011 of all the past due amounts. Our CCP

§325 has required, since 2011, that an adverse possessor

must have “timely” paid all local taxes (and proven it by cer-

tified records from the county tax collector). Thus, even if

Brandon had satisfied all of the other requirements of

adverse possession—e.g., open, notorious, continuous,

exclusive, hostile—his claim would fail because he had not

made timely tax payments for the property he was adversely

possessing (by the gate locking Deborah out).

The Virtues of Adverse Possession

McLear-Gary illustrates that this new timely tax require-

ment is a real one, and lawyers therefore should make sure

their clients understand that fact. Few persons, of course, set

out to be adverse possessors, or visit a lawyer asking how to

do so, but many homeowners—if not most of them—

probably are in fact adversely possessing their property, or

some of it. When was the last time any of your clients had

surveys made to see whether their lot lines had shifted due to

earth tremors or settling, or whether their chains of title were

really in immaculate condition? In jurisdictions with no tax

requirement (about half of the states), surveys and title

searches may not matter so much because their doctrines of

adverse possession allow purchasers and owners to assume

that what they saw was what they got—at least on any house

over five years old, or fence there long enough, or deed old

enough. But in California, adverse possession is not as likely

to furnish the protection it once afforded to these people,

especially after the 2011 amendment to CCP §325. The new

requirement of timely payment of all property taxes means

that owners should not indulge their former habits of think-

ing they have five years to pay their property taxes; falling

into arrears has consequences that may be more than strictly

financial.

The policy behind this new timeliness requirement is odd.

According to the court, the bill was intended to “address a

problem in which would-be adverse possessors scan tax

records for parcels of land with outstanding tax obligations,

make a lump-sum payment of taxes for the previous five

years, and then claim that they have occupied the land for

that five-year period.” 25 CA5th at 154. Now, I do not hang

around with many wannabe land thieves, but I do not think I

would encourage any such types to follow that sort of a strat-

egy, whether there is a tax requirement or not. I think this
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